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1: Announcement af Notation Vote(s) 


During the period June 19, 1996 through October 18, 1996, the 
Commission acted on 35 items by Notation Vote: 


Approved litigation on 12 cases; 
Disapproved litigation on 3 cases; 


Approved a Resolution honoring Eunice C. Davis upon her 
Retirement, (96-037R); 
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Approved a Non-Competitive Contract Modification for 
Economist Services, (96-038R); 


Approved Enforcement Guidance on Workers Compensation and the 
ADA, (96-039R); 


Approved a Resolution Honoring Lorenzo D. Cole upon his Retirement, 
(96-040R); 


Approved a Notice about the Department of Education’s Participation 
in Procedures for Referring Joint Complaints of Employment 
Discrimination to EEOC under 29 C.F.R. Part 1691 & 28 C.F.R. Part 
42, (96-041R); 

Approved the Acquisition of 943 Microcomputers, (96-042R); 


Approved the Procurement of Systems/Modular Furniture for the 
Atlanta District Office, (96-043R); 


Approved a Resolution honoring Gloria Watts Davis on her 
Retirement, (96-044R); 


Approved the Fiscal Year 1998 Budget Request, (96-045R); 


Approved the Proposed October 1996 Regulatory Agenda, (96- 
046R); 


Approved the Acquisition of Laborer/Truck Driver & Mail Center 
Services for EEOC Headquarters & the Washington Field Office, (96- 
047R); 

Approved the FY 1996 FEPA Contract Modifications, (96-048R); 


Approved Enforcement Guidance on O'Connor v. Consolidated Coin 
Caterers Corporation, (96-049R); 


Approved the Acquisition of 143 Microcomputers for Headquarters 
and the Field Offices’ LANS, (96-O50R); 


Approved the Acquisition of Cataloging and Technical Services for 
the Headquarters Library, (96-051R); 
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- Approved the Procurement of Desktop & Notebook Microcomputers, 
(96-052R); 


- Approved Personnet Plus Subscription Services, (96-053R); 


- Approved the Procurement of Notebook Computers for Headquarters 
and Field Staff, (96-0548); 


- Approved a Notice of Proposed Rulemaking on Waiver of Rights and 
Claims under the ADEA, (97-001R); and 


- Approved a Resolution Honoring Shirley Wells on her Retirement, (97- 
003R). 


2. Elizabeth Thornton from the Office of Program Operations and C. Gregory 
Stewart from the Office of General Counsel gave reports on the Status of 
the National Enforcement Plan, ADR and the Priority Charge Processing 
System. 


cc: Agenda Recipients 


EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
WASHINGTON, D.C. 20507 


October 22, 1996 


OFFICE OF 
THE CHAIRMAN 


MEMORANDUM 

TO : Gilbert F. Casellas 
Chairman 
Paul M. Igasaki 


Vice Chairman 


Paul Steven Miller 
Commissioner 


Reginald E. Jones 
Commissioner 


FROM : Frances M. Нак © W ge 


Executive Officer 
Executive Secretariat 


SUBJECT : Commission Meeting - October 22, 1996 - 2:00 P.M. 
FINAL AGENDA 
OPEN SESSION 

1. Announcement of Notation Vote(s) 


During the period June 19, 1996 through October 18, 1996, the 
Commission acted on 35 items by Notation Vote: 


- Approved litigation on 12 cases; 
- Disapproved litigation on 3 cases; 


- Approved a Resolution honoring Eunice C. Davis upon her 
Retirement, (96-037R); 


- Approved a Non-Competitive Contract Modification for Labor Economist 
Services, (96-038R); 


Approved Enforcement Guidance on Workers Compensation and the 
ADA, (96-039R); 


Approved a Resolution Honoring Lorenzo D. Cole upon his Retirement, 
(96-040R); 


Approved a Notice about the Department of Education’s Participation 
in Procedures for Referring Joint Complaints of Employment 
Discrimination to EEOC under 29 C.F.R. Part 1691 & 28 C.F.R. Part 42, 
(96-041R); 

Approved the Acquisition of 943 Microcomputers, (96-042R); 


Approved the Procurement of Systems/Modular Furniture for the Atlanta 
District Office, (96-043R); 


Approved a Resolution honoring Gloria Watts Davis on her retirement 
(96-044R); 


Approved the Fiscal Year 1998 Budget Request, (96-045R); 


Approved the Proposed October 1996 Regulatory Agenda, (96- 
046R); 


Approved the Acquisition of Laborer/Truck Driver & Mail Center Services 
for EEOC Headquarters & the Washington Field Office, (96-047R); 


Approved the FY 1996 FEPA Contract Modifications, (96-048R); 


Approved Enforcement Guidance on O'Connor v. Consolidated Coin 
Caterers Corporation, (96-049R); 


Approved the Acquisition of 143 Microcomputers for Headquarters and 
the Field Offices’ LANS, (96-050R); 


Approved the Acquisition of Cataloging and Technical Services for 
Headquarters Library, (96-051R); 


Approved the Procurement of Desktop & Notebook Microcomputers, (96- 
052R); 


Approved Personnet Plus Subscription Services, (96-053R); 


- Approved the Procurement of Notebook Computers for Headquarters & 
Field Staff, (96-054R); 


- Approved a Notice of Proposed Rulemaking on Waiver of Rights and 
Claims under the ADEA, (97-001R); and 


- Approved a Resolution Honoring Shirley Wells on her Retirement, (97- 


003R). 


2. Reports by the Office of Program Operations and the Office of General Counsel 
on the Status of the National Enforcement Plan, ADR and the Priority Charge 
Processing System. 
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Reports by the Office of Program Operations and the Office of 


General Counsel on the Status of the National Enforcement Plan, 
ADR and the Priority Charge Processing System. 
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EEOC FIELD OFFICE ACTIVITIES 
AND ACCOMPLISHMENTS 


Office of Program Operations 
Report to the Commission 


October 22, 1996 


SEE ACCOMPANYING CHARTS 
WHICH TRACK THESE NARRATIVE HIGHLIGHTS 
OF EEOC FIELD OFFICE ACTIVITIES 


HIGHLIGHTS OF EEOC FIELD OFFICE ACTIVITIES 
AND ACCOMPLISHMENTS 


Office of Program Operations 
Report to the Commission 
October 22, 1996 


Since FY 1992 EEOC has been faced with an overwhelming workload, which began 
accumulating with the implementation of the Americans with Disabilities Act and the Civil 
Rights Act of 1991 with its damages provisions. 


The existing case management system was inadequate to manage this rapidly growing charge 
inventory. At the end of the third quarter FY 1995 (just prior to implementation of the new 
charge processing procedures) the agency had a pending inventory of 111,345 charges. This was 
projected to reach over 121,000 charges by September 30 of that year. 


Establishment of New Charge Handling Procedures 


In response to EEOC's workload dilemma, Chairman Casellas established three 
Commissioner-led task forces. One to address the agency's charge handling procedures 
in light of its workload, another to address the agency's relationship with Fair 
Employment Practices Agencies (FEPAs) with which EEOC shares a dually-filed charge 
workload, and another to explore the use of Alternative Dispute Resolution (ADR) 
methods for charge resolution. 


- The Commission adopted new Priority Charge Handling Procedures that were 
implemented in the Field Offices in June of 1995. Among other things, these 
procédures allow charges to be placed in three categories. 


Category A - includes those charges that will receive priority attention 
(falling within the agency's National Enforcement Plans) and those 
charges likely to result in a cause finding. 


Category B - includes those charges that require further investigation to 
determine whether they are likely to lead to a cause finding. 


Category C - contains those charges where further investigation is not 
likely to lead to a cause finding. 


- Under these new procedures, most field offices have first concentrated on 
improving intake screening and intake counselling, prioritizing charges, and 
weeding out those that are non-meritorious. 


This was done so that more strategic efforts could be devoted to: 


Resolving meritorious charges, and 

Focusing on charges that will have significant impact - either 
because the issue is important or the case affects large numbers of 
people. 
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One full year since implementation of the new procedures (as of June 30, 1996), the 
charge inventory has dropped to 85,547, a decrease of 23.2% and is expected to drop 
below 80,000 once final fourth quarter charge data are compiled. This has been the most 
dramatic turnaround the agency has ever experienced in this time frame. 


Category C charges initially comprised approximately 19% of the workload. The results 
of emphasis on these charges has been impressive. 


- As of the end of FY 96 only 5820 charges were in the C category. (7.3% of the 
pending inventory). 


The average caseload per investigator assigned to enforcement dropped from 138 to 109-- 
still an undesirable level of work--but an outstanding accomplishment under the 
circumstances and with decreasing staff levels. 


Based on preliminary fourth quarter data, our receipts are down by almost 10,000. We 
attribute this reduction in part to the Government shut-down last winter and in part to the 
emphasis on intake counselling. As a result of more effective counselling, charging 
parties are able to make more informed decisions about whether or not to file a charge. 


Overall offices had more cause resolutions this year than last--1410 through last year's 
third quarter compared to 1547 through third quarter this year. Our preliminary numbers 
indicate an additional 700+ cause cases were resolved in the fourth quarter, cumulatively 
an increase of approximately 9 percent more than last year. 


At the end of the third quarter, the overall cause resolution rate was at 2% and is 
expected to rise slightly higher when fourth quarter reports are finalized. For at least the 
past five years, cause resolution rates have been in the 2 percent range, when measured 
against the total body of charge resolutions of all types. 


Dollar benefits per person through the third quarter have increased by 11.8 percent--from 
an average of $16,390 at last year’s third quarter to $18,332 this year. 


Settlement rates began to decline following the passage of the Civil Rights Act of 1991. 
The third quarter settlement rate was 3.1%. At the end of FY 1991 the agency’s 
settlement rate was 7.8 percent. Among other charge resolution strategies during this 


year, field offices will be concentrating more on resolution through settlements and ADR. 


The merit resolution factor (successful/unsuccessful conciliations, settlements and 
withdrawals with benefits) for A category charges is 33.6 %. Of these, 20.3% were 
cause findings, 642 of which were successfully conciliated, and the remaining 1394 
charges were unsuccessfully conciliated. 


Finally, based on preliminary year-end data, in FY 1996 we resolved 1422 class cases, 
finding cause in 22.3% of them. We ended the year with an identified pending class 
inventory of more than 2300 charges. 


These results suggest that the Commission's new procedures and policies are working and that 
offices are doing a good job of prioritizing the work, as evidenced by the 20% cause rate in A 
cases. In addition, the numbers suggest that we are developing a pool of class charges which 
will enhance our ability to bring actions that have a broader, far-reaching impact in the 
elimination of discrimination. 
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ADR Taskforce Recommendations, which were approved by the Commission, established 
the Commission's firm commitment to ADR and directed, among other things, that field 
offices develop local ADR programs. 


Our Alternative Dispute Resolution (ADR) program is just getting off the ground. Most 
of the District offices' ADR plans included the use of pro bono mediators in anticipation 
of the reauthorization of the Administrative Dispute Resolution Act (ADRA) (which 
permitted the use of volunteers). However, this legislation was just signed by the 
President last Saturday (October 19, 1996), and without volunteers or additional 
appropriated funds, up to now offices have been limited in their ability to implement this 
program. 


- With the work that has already been done and the addition of volunteer resources, 
we anticipate that ADR will shortly become an integral part of the charge 
process. 


Outreach 


In addition to the 49 fee-paid Technical Assistance Program Seminars (TAPS) for employers, 
field offices have been actively engaged in a wide assortment of outreach activities that reach 
a variety of audience types (employer groups, advocacy groups, etc.) 


Outreach activities through the third quarter reached audiences of over 9,000 individuals 
who attended EEOC's formal outreach presentations and workshops. 


In addition, the field has been actively engaged in liaison activities with stakeholders and 
other advocacy groups, reaching audiences of more than 10,000. 


State and Local Program 


FY 1996 preliminary year-end reports indicate that the Fair Employment Practices Agencies' 
(FEPAs) pending inventory was at 81, 190 charges, about a 3 percent decrease over last year. 
FEPAs received approximately 63,800 charges and resolved over 58,000 during FY 1996. 
These preliminary figures represent about a 5 percent decrease in receipts over last year and a 
9 percent increase in resolutions. 


The Commissioner-led State and Local Taskforce received approval in May 1995, on a number 
of recommendations aimed at improving the relationship between EEOC and the FEPA's by 
working in greater partnership to eliminate duplication, unnecessary reporting, and micro- 
management. 


OPO implemented many of those recommendations during the last year. We are still working 
on some of the long-term issues. Overall, it is OPO's objective to establish a more meaningful 
partnership with the FEPAs through many joint activities. We are working to build a 
relationship that more effectively meets both their needs and those of EEOC. 

We now have two standing committees made up of FEPA and District Directors: 


The first committee is a training committee which will look into ways to develop 
low-cost, joint training initiatives. 


The second is an ad hoc committee to bounce ideas off of, to get suggestions 
from, and to raise issues of mutual concern. This committee will guide our 
efforts to improve the program over the next year. 
The FEPA conference was held during the week of September 9th. This year's program 
was truly a joint effort between EEOC and the FEPAs and provided an excellent 
opportunity to facilitate discussion of many important issues, such as joint enforcement 
initiatives, ADR projects, and generally, better coordination of the dually filed workload. 
Some of the initiatives we have accomplished so far are: 
Regarding contracting principles: 


- Provided technical assistance to field offices and FEPAs when negotiating 
worksharing agreements. 


- Provided an appeals procedure for the resolution of worksharing agreement 
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issues. 


- Revised the State and Local Handbook to update procedures as well as consolidate 
all operational procedures, requirements and guidance into one document. This 
document is undergoing some further revisions based on issues raised during the 
September State and Local Conference. 


- Incorporated in the Handbook and the contracting principles are provisions 
governing the transfer of charges between EEOC and FEPAs (including transfer 
of a charge at the charging party’s request--placing that decision at the local level, 
to be decided by mutual agreement). 


- Reduced the reporting burden on FEPAs by replacing the manual report with an 
automated one. 


- Provided FEPAs more flexibility to rectify untimely and/or incorrect data in 
CDS. 


- We are currently installing upgraded computers to improve FEPAs' charge data 
reporting systems. We believe upgraded computers will go a long towards 
assisting the FEPAs in the management of our shared data and the generation of 
computerized reports on dual filed charge activity. 


- The contract provisions limiting disability charge resolutions to a 10 percent cap 
was eliminated. 


- During early FY 1996, the number of required substantial weight reviews was 
reduced (to no less than 10 percent, excluding charges submitted for additional 
credit). 

- The FEPA/EEOC training committee is looking for creative ways to address 
training needs of FEPAs. The major obstacle to training is the limited 


availability of funds. We are looking for ways to a develop low-cost systematic 
training for FEPAs. 


EEOC's Ct in Cul 


While we have been making great changes in our inventory and in the way we process that 
inventory, the agency is going through another, deeper change. That change is a cultural one. 


Staff are being empowered to make decisions and to take risks. 


Decision making is being moved down to the front line. 


Staff are trying out new ways of doing things. 
- We are viewing ourselves ultimately more from a public service perspective. 
- Labor and management are working together. 


There is a National Partnership Council, a Headquarters Partnership Council and 
Partnership Councils in our District and Area Offices. Of 42 possible Partnership 
Council Agreements in the field, 36 have been successfully negotiated at the local 
level and have either been approved or are under review by the National 
Partnership Council. These local partnership councils deal with a variety of 
issues affecting staff and most make decisions by consensus. 


Training for Field Offi 


Four major training courses related to enforcement have been developed centrally and delivered 
to field audiences nationwide beginning in FY 1995 and continuing. 


l. Training in Priority Charge Handling - This training included modules on 
identification and assessment of priority charges as either A, B, or C, settlement 
techniques, interviewing skills and a refresher on theories. 


2. Class Case Investigation and Litigation Training - This is joint training for 
investigators and attorneys on identification and development of pattern and practice 
cases. Delivery of the training is currently underway in all field offices. 


AD ining delivered to field offi ionwide: 
3. ADA and Ergonomics Training (jointly developed by EEOC and the National Institute 
of Safety and Health (NIOSH). 


4. ADA Case Study - Currently being delivered nationwide. This training is a hands-on 
case study format, including topics such as Reasonable Accommodation, Undue 
Hardship, Psychiatric Disabilities, Disability-Related Questions and Medical 
Examinations, "Substantially Limited" in Working, Evaluating Essential Job Functions 
of a Position, and cases involving "Direct Threat" issues. 


Other training provided to field offices includes training on ADR methods and 
techniques, Local Partnership training, provisions of the Collective Bargaining 
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Agreement, and Ethics training. In addition, locally-tailored training is routinely 
designed and delivered by individual field offices to meet a wide variety of locally 
identified needs, such as follow-up training on categorization of A, B, and C cases and 
other aspects of the Priority Charge Handling Procedures, joint legal-enforcement 
training on evidence, specialized skills training for investigators, taking affidavits, 
updates on legal issues for investigators and attorneys, etc. 


We face many challenges in the next few years, not the least of which is the need for greater 
field resources in the areas of training, staffing, improved technology, and funding for programs 
such as outreach. 


Field Office staffing has decreased below an already critical FY 1995 level due to the 
extreme budget situation in FY 1996. For many years field staffing has been down by 
several hundred positions compared to the early 80s, but the impact of the limited 
funding for FY 1996 was especially harsh. 


Similarly Headquarters Office of Program Operations staff is down 28%. There have 
been no new hires in OPO in two years. 


Since we have eliminated most of the Category C charges, field offices are now faced with 
resolving a more complex mix of charges. 


Category B charges - those that need investigation to determine their merit - make up 
69% of our inventory. This workload will take longer to resolve. 


As we give more attention to pattern and practice cases, field offices will need to rely 
more on outside experts, on more sophisticated tools for analysis, and on more "user- 
friendly" technology to support this program. They will also need training to use this 
technology and to further develop their skills. 


We need to ensure that field offices have the skills and resources to fully implement an 
Alternative Dispute Resolution program. 


Among our many goals this year, we will be working toward maintaing the inventory so that we 
can focus on doing more settlements, ADR, and better investigations leading to better reasonable 
cause findings and more strategic litigation. 


CHARTS WHICH TRACK NARRATIVE HIGHLIGHTS 
OF EEOC FIELD OFFICE ACTIVITIES 


Office of Program Operations 
Report to the Commission 


October 22, 1996 


EEOC Inventory Prior to PCHP* Implementation 
3rd Qtr FY 1991 - 3rd Qtr FY 1995 
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EEOC Inventory of Pending A,B,C and Other Charges 


FY 1995 versus FY 1996 (Preliminary Data) 
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EEOC Inventory One Year After PCHP* Implementation 
зга Qtr FY 1991 - 3rd Qtr FY 1996 
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EEOC Charge Receipt Trends 
FY 1992 - FY 1996 (Preliminary Data) 
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* 1st and 2nd qtr FY 1996 receipts reflect impact of Federal government shut-down. 


EEOC Reasonable Cause Resolutions 
3rd Qtr FY 1992 - 3rd Qtr FY 1996 


1992 1993 1994 1995 1996 


Cause Resolutions 
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EEOC Average Monetary Benefits Per Person 
3rd Qtr FY 1992 - 3rd Qtr FY 1996 
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Tot Benefits(Millions) $75.2 | $95.9 | $99.6 | $102.4 | $101.9 


|. 


EEOC Conciliation Trends 


3rd Qtr FY 1992 - 3rd Qtr FY 1996 
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FY 1996 EEOC RESOLUTIONS BY PRIORITY CATEGORY (Preliminary Data) 
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FY 1996 EEOC CLASS/PATTERN PRACTICE CHARGE ACTIVITY 
(Preliminary Data) 
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FY 1996 OUTREACH ACTIVITY TO EMPLOYEE AND ADVOCACY GROUPS 
1st Qtr Through 3rd Qtr FY 1996 


Formal Presentations Conducted by Field Offices Field Office Liaison Activities 
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Organizations Addressed in EEOC Presentations 
3rd Qtr FY 1996 


Advocacy Groups 
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Highlights of the General Counsel’s Report to the Equal Employment 
Opportunity Commission 
on the Implementation of the National Enforcement Plan 
C. Gregory Stewart, General Counsel 
October 22, 1996 
> The National Enforcement Plan (NEP), adopted by the Commiseion on February 8, 
1996, requires the Commission to move away from "full enforcement" and become more 


strategic. 


> Collaboration between the Office of General Counsel and the Office of Program 


Operations is critical to the success of the NEP. 


> Much of this collaboration has been directed toward the transformation of the 
Commission's docket to a strategic mix of cases. Ultimately, the docket that | envision 
the Commission litigating will include a few large class cases like Mitsubishi and Publix, 
a substantial number of cases involving small and medium-sized classes, and the re- 
mainder consisting of individual cases that are selected for their strategic value because 
they represent egregious discrimination, can help clarify the law, or otherwise reflect a 


national or local priority issue. 


> The delegation of litigation authority to the General Counsel, and redelegation to 
the regional attorneys, is a major feature of the Commission’s effort under the NEP to 


become more efficient and strategic in the use of its limited resources. 


> Immediately following the Commission’s adoption of the National Enforcement 
Plan, the regional attorneys began to work with the district directors to develop pro- 
posed Local Enforcement Plans. Almost immediately, there was a change in the way 
OGC field and headquarters staff evaluated cases for litigation. During this past six 


months, many cases that failed conciliation and were referred to legal units were rejected 
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for litigation because they were stale, had weak merits, or were otherwise inappropriate 
for litigation under NEP standards, many because they were investigated before the NEP 


standards were announced. 


> The number of cases filed this year is low as compared to prior years, both be- 
cause of the necessary planning and administrative work the legal staff put into systems 
change and case evaluation, and because of the application of the new NEP/LEP stan- 
dards for litigation. 

FY 1994: 374 cases filed (79 class) 

FY 1995: 324 cases filed (78 class) 

FY 1996: 160 cases filed (32 class) 
> Delegation of the Commission’s litigation authority in some cases to the General 
Counsel in February and redelegation of a subset of that litigation decision-making to the 
regional attorneys in July has greatly sped the process for charging parties whose 


claims had failed to conciliate. 


> Since redelegation became effective on July 15th, nineteen of the regional attor- 
neys have exercised this new authority, filing or approving a total of 40 cases before 
September 30, over half of them alleging harassment based on sex, national origin, or 
race. Other cases allege discrimination based on race, sex or national origin, religious 


discrimination, pregnancy discrimination, discrimination based on age, pay disparities in 


ation of Title VII and the Equal Pay Act, and retaliation. 


> Each regional attorney periodically reports on specific charges identified as 
potential litigation, and the field legal units in these reports have so far identified a total 
of more than 1,500 charges in investigation or conciliation that raise NEP/LEP priority 
issues, appear to have merit, and promise to provide good, solid cases from which to 


choose the Commission’s new filings over the next six to twelve months. 
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> Legal units have continued their involvement with and direct assistance to the 
enforcement staff in the triage of each active charge in the unit based on the strength of 
the charge and its relationship to the goals set out in the national and local enforcement 
plans. This collaboration is perhaps most dramatically demonstrated vy the develop- 
ment of "strike forces," “systemic investigation units,” or “pattern aud practice units" 
that function under the formal or informal direction of the regional attorney. Such units 
presently exist in nine district offices, and are in the process of being developed in two 


additional district offices. 


> The legal units have increased their level of involvement in the conciliation of 
charges that have been targeted for litigation under the NEP or LEP, including large class 
cases. We have seen many dramatic successes in conciliation ас a result of this legal 


unit involvement. 


> Training for attorneys and investigators has been made a priority for this agency. 
OGC and OPO have been working together to create and evaluate the training efforts that 
will occur over the life of the NEP. So far, class case training has been developed and is 
now being offered in each legal unit. Similar training will be offered next year in discov- 


ery techniques, trial skills, and mediation. 


> We are actively engaged in an agency project to put the EEOC on the internet, and 
soon will make trial and appellate dockets available to our stakeholders and the general 


public. 


> We have been working with the EEOC’s Office of Communication and Legislative 
Affairs to coordinate press coverage of major filings and decisions, and on the publication 
of pamphlets for employers and employees that will encourage improvement of workplaces 


through prevention and education. 
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> То provide continuing outreach for the OGC, | recently established a National Stra- 
tegic Enforcement Committee, which is a group of staff that will meet with stakeholder 
groups, review the relevant literature on employment discrimination for scholarly analy- 
sis of NEP issues, and then develop a set of recommendations concerning litigation 
strategies for addressing the most important problems of employment discriminztion 
today. This Committee will work with the Office of Legal Counsel as well as the indi- 
vidual Commissioners and their staff to develop Commissioners' charges and agency 


policy. 


> The Commission’s docket, in future years, should have approximately 350 to 400 
cases at any one time, including a small number of large class cases, a significant num- 
ber of small to medium-sized class cases, and between 40 and 60 “premier” cases to 
address egregious discrimination or raise critical issues under the NEP or the district 


office’s LEP. 


> The Commission’s plan to develop strategic litigation is working, and we will see 
the results soon: not just more cases filed, but cases that offer the strategic enforcement 


opportunity that the NEP envisions. 
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Part! - Introduction 
The National Enforcement Plan (NEP), adopted by the Commission on February 8, 
1996, created a major change in focus and direction for the Commission. In a word, it 
requires the Commission as a whole—the enforcement units as well as the Office of Gen- 
eral Counsel (OGC) and the individual field legal units—to move away from "full enforce- 
ment" and become more strategic. 

In this report, | will explain the steps OGC has undertaken to implement the man- 
dates of the NEP, and the progress we have made in achieving a more strategic litigation 
program. 

One of our main responsibilities, one in which we have invested significant efforts 
since adoption of the NEP and the individual LEPs, has been to develop a close working 
relationship with the Office of Program Operations in order to facilitate the collaboration 
between the field legal units and the enforcement staff in implementing the NEP. If there 
is one benefit that overshadows all others in the process of “reinventing” the EEOC through 
the task forces of 1995 and the NEP/LEP process of 1996, it is the increase in collabora- 
tion between legal units and enforcement units. To my gratification, much of this collabo- 
ration has been directed toward the transformation of the Commission's docket to a mix of 
cases reflecting the national terrain of employment discrimination issues facing this agency 
in the latter part of the 20th Century. 

Another important aspect of NEP implementation that 1 will address in this report is 
delegation. The delegation of litigation authority to the General Counsel, and redelegation 
to the regional attorneys, is a major feature of the Commission's effort to become more 


efficient and strategic in the use of its limited resources. | will explain how | have exer- 
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cised the litigation authority delegated to the General Counsel over the past eight months. 
| will also explain the steps taken to redelegate some of that authority to the field, and what 
the regional attorneys have done with that redelegated litigation authority to date. 
Finally, the NEP requires transformation of the litigation docket from one that reflects 
the past full enforcement policy and consists primarily of individual cases, to one that 
reflects a strategic mix of class, systemic and individual cases. This report explains what 
we have done to begin making this change. Ultimately, the docket | envision the Commis- 
sion litigating will include a few large class cases like Mitsubishi and Publix, a significant 
number of cases involving small and medium-sized classes, and the rest consisting of 
individual cases that are selected for their strategic value because they present egregious 
discrimination, help clarify the law, or reflect a national or local priority issue. 

As this report shows, in the eight and one-half months since the NEP was adopted, 
we have made a strong start in these areas, and | am encouraged by our progress. Over 
the next six months, | see the Commission coming even closer to achieving the type of 
strategic litigation docket ! described above. 

lementati 
Immediately following the Commission's adoption of the National Enforcement Plan 
on February 8, 1996, the regional attorneys began to work with the district directors to 
develop Local Enforcement Plans. Each office was instructed to review its charge inven- 
tory to identify charges that fell within the identified priority issues, and where no such 
charges existed, to identify the outreach steps they would take to encourage the filing of 


charges representing that form of discrimination. 


following the adoption of the NEP resulted from investigations that had not been guided 
by the NEP, However, almost immediately, there was a change in the way OGC evalu- 


ated cases, from the trial attorneys to senior headquarters staff. 
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As the NEP/LEP litigation plans were developed, reviewed, and implemented, re- 
gional attorneys began evaluating failed conciliations along the NEP standards. There- 
fore, during this transition many cases that failed conciliation and were referred to legal 
units were rejected for litigation because they were stale, had weak merits, or were other- 
wise inappropriate for litigation under NEP standards. 

Regional attorneys also began to incorporate the NEP framework into their litiga- 
tion submissions to headquarters. Indeed, a number of regional attorneys even reviewed 
Presentation Memoranda (or PMs) that were pending at Headquarters, and withdrew those 
that did not comply with the Commission's newly-articulated standards. When headquar- 
ters OGC staff reviewed the PMs that had been submitted before or in the months follow- 
ing adoption of the NEP, they advised the General Counsel of the extent to which a spe- 
cific case fell within or outside the contours of the NEP. A number of individual cases 
raising non-novel issues were rejected for litigation by the General Counsel on this basis. 
Many others were identified as strong cases for litigation because they reflected one or 
more NEP standards, and were approved by the General Counsel on that basis. 

Thus, this transitional period will stand out because the raw number of litigation 
proposals fell. Far from being a sign of failure, however, | consider this decline in litigation 
proposals to be a sign of major change, an indication that the field is committed to the 
NEP and their locally identified priorities, and that they are thinking strategically about 
their statutory duties as expressed in the NEP. 

Another major change that resulted immediately from the approval of the NEP was 
the Commission's delegation to the General Counsel of litigation authority over a large 
percentage of cases. Indeed, in the time since this authority was granted, the majority of 
cases that have been considered for litigation have come within the General Counsel's 
delegation authority. Thus, delegation to the General Counsel vastly reduced the amount 
of work involved in obtaining approval for the majority of litigation proposals, and thereby 


sped up the time by which they could be approved for litigation. For example, over the 
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past year 1 adopted a policy requiring the field to expedite litigation decisions involving 
charging parties with rapidly declining health. The Commission's delegation of litigation 
authority to the General Counsel allows me to respond quickly when a litigation proposal 
involving a seriously-ill charging party comes before me. 

In other cases, my ability to make speedy litigation decisions under "delegation" 
enabled OGC to coordinate the filing of the lawsuit with another community group filing 
similar litigation, or with ongoing EEOC enforcement activity against another company 
within the same industry, or to take advantage of a potential press opportunity associated 
with a related event. This expedited treatment, although not impossible under the former 
system, would have imposed an unnecessary burden on the Commission if each case 
had to be reviewed by each Commissioner before litigation could be authorized. The NEP 
has freed up the Commission to focus on broader policy matters rather than having to 
review a litigation file concerning an issue the Commission has already identified as im- 
portant. 

The next step in NEP implementation was accomplished by rescinding, evaluating, 
and reissuing redelegation of litigation decisionmaking to the regional attorneys. 

Shortly after the Commission adopted the NEP in early February, 1 advised the 
regional attorneys that the redelegation given to some of them by Acting General Counsel 
Jack Rowe was no longer in effect. The regional attorneys were notified that litigation 
authority would be redelegated after LEPs were adopted and approved, and new stan- 
dards for redelegation developed. 

The regional attorneys were asked for their thoughts concerning the appropriate 
standards for redelegation, and the standards and process for redelegation were devel- 
oped out of their prior experience and their expectations of what would best help them 
exercise redelegation most responsibly. On July 15, 1996, litigation authority was 


redelegated to the regional attorneys in specific categories of cases. 
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| authorized regional attorneys to file cases involving individuals or small classes 
of charging parties (up to 19 charging parties or beneficiaries per lawsuit) under each of 
the statutes we enforce with the exception of the ADA, provided that the expected costs of 
litigation do not exceed $50,000. 

I retained litigation authority over the ADA because a great number of legal issues 
that arise under ће ADA are still being clarified in the courts, and 1 believe that we still 
need a centralized perspective on decisions to litigate in this area. Because of my overall 
responsibility for ensuring that litigation funds are expended responsibly, 1 require the 
regional attorneys to continue submitting litigation proposals to headquarters for those 
lawsuits that would otherwise fall within redelegation, but are expected to cost $50,000 or 
more to litigate. 

Ofthose more expensive lawsuits, | am exercising my delegated litigation authority 
over cases costing between $52,000 and $75,000 to litigate. Pursuant to the NEP's pro- 
vision that the Commission retains direct litigation authority over "cases involving a major 
expenditure of resources," | am referring to the Commission, for its consideration, all cases 
that we anticipate will cost more than $75,000 for discovery and litigation. 

Since redelegation became effective on July 15th, nineteen of the regional attor- 
neys have exercised this new authority, filing or approving a total of 40 cases between 
July 15 and September 30 of this year, including nine small class cases. By farthe largest 
category of claims raised — half of these cases -- is harassment based on sex or race. 
Fourteen raise claims of egregious sexual harassment, and six raise claims of egregious 
harassment based on race or national origin (including one case alleging harassment 
against Native American employees, and one alleging harassment against Hispanic em- 
ployees). The regional attorneys filed six cases raising other claims of discrimination 
based on race, sex or national origin, five cases raising claims of religious discrimination, 
four claims of pregnancy discrimination, four cases alleging discrimination based on age, 
two cases alleging pay disparities in violation of Title VII and the Equal Pay Act, and 


twelve claims of retaliation.? Page 5. 


| feel very positive about the cases filed since redelegation was implemented under 
the NEP. The variety of the claims also gives me confidence that regional attorneys are 
exercising their litigation authority responsibly to address the full scope of the EEOC's 
enforcement responsibilities. 

One thing that | am frequently asked is why the number of cases filed this year is 
low as compared to prior years. In FY 1996, we filed 160 cases, thirty-two of which were 
class cases. In FY 94, we filed 374 new lawsuits (of which 79 were class cases), and in 
FY 95, we filed 324 lawsuits (of which 78 were class cases). | have two basic explana- 
tions for this situation. First, the past fiscal year placed an extraordinary number of nonli- 
tigation demands on our legal staff. Following adoption of the new Charge Prioritization 
Process, they conferred with enforcement staff on the screening of incoming charges as 
“A,” "B" or “С”, and reviewed and prioritized the existing charge inventory. They partici- 
pated in Partnership meetings on the local level, and worked on committees to develop 
performance standards. In the midst of all of these demands, the entire Commission was 
forced to undergo a month-long furlough. 

After the NEP was adopted in February, legal staff spent weeks developing their 
individual LEPs, and then they assisted the enforcement staff in reviewing their charge 
inventory, again, to assess which charges raise priority issues under the NEP or their 
LEP. Although these activities will pay off in the long run, in the short run they took time 
away from developing and filing new litigation. That is exactly what you saw occurring last 
year. 

But there is an even more fundamental explanation for the drop in numbers, апа 1 
would have expected a substantial drop, even without these administrative distractions. 
Simply put, the decrease in cases filed shows that the NEP is working. Almost all of the 
cases that failed conciliation and came to our legal units for litigation review during the 
eight months since the NEP was adopted were investigated before the adoption of the 


NEP. Although some of them reflected NEP or LEP issues, the vast majority did not meet 
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the overall standards for strategic litigation set out in the NEP. Thus, the legal units 
appropriately screened the 660 cases that were referred to the legal units last year after 
failing conciliation,? using the priority issues the Commission identified in the NEP and 
LEPs, and did not recommend litigation in cases that did not meet the NEP's strategic 
standards. 

At the same time, however, these offices have been working closely with the en- 
forcement staff to identify pending charges that offer potential litigation under NEP/LEP 
standards. As part of my efforts to ensure that the litigation dockets satisfy the goals of 
the NEP, 1 asked each regional attorney to inform me on a regular basis of the specific 
charges identified as appropriate for litigation. In the reports that each regional attorney 
submitted over the summer, they identified a total of more than 1,500 charges in investi- 
gation or conciliation that raise NEP/LEP priority issues, appear to have merit, and have 
been identified by legal units as potential litigation. The legal units have identified the 
present set of cases as potential litigation vehicles early in the process, and are working 
closely with enforcement staff to develop strong and prompt investigations. As a result, 
these charges promise to provide good, solid cases for the Commission's litigation pro- 
gram over the next six to twelve months. 

Thus, the Commission's plan to develop strategic litigation is working, and we will 
see the results soon: not just more cases filed, but cases that offer the strategic enforce- 
ment opportunity that the NEP envisions. 

Part Two - Transforming the Docket 

Now that 1 have explained a little bit about what we have done so far to implement 
the NEP and where we are today, | would like to share with you some of the additional 
steps we are taking and what | anticipate will come about as a result of the NEP in the 
Short term and the long term at OGC. The NEP poses two central questions for the 
litigation program: how do we achieve a transformed strategic docket, and what does that 


transformed docket look like? 
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In addition to the tremendous effort made by the regional attorneys and district 
directors to develop comprehensive and workable local enforcement plans, legal units 
have continued their involvement with and direct assistance to the enforcement staff in 
the triage of each active charge in the unit based on the strength of the charge and its 
relationship to the goals set out in the national and local enforcement plans. We are 
working closely with Liz Thornton and OPO to develop new, creative strategies to imple- 
ment the NEP's strategic enforcement mandate, and Liz and | are working amicably to 
resolve problems as they arise. 

Perhaps the most dramatic example of the new level of cooperation between legal 
units and enforcement staff is the development, in a handful of district offices, of "strike 
forces," "systemic investigation units," or "pattern and practice units" that function under 
the formal or informal direction of the regional attorney. Under the NEP, the job of inves- 
tigator has changed fundamentally. There is far less focus on closing cases and docu- 
menting “по causes," and greater emphasis is being placed on identifying charges with 
cause potential, seeking out evidence of discrimination, and obtaining significant relief. 
These tasks are not easy. Charges raising complex or novel issues are even more diffi- 
cult to investigate and develop into litigation vehicles, and ongoing access to legal advice 
often provides much-needed direction. In addition, cases that involve large numbers of 
charging parties or potential beneficiaries, or include challenges to systemic employment 
patterns or practices, often require constant monitoring for consistency with the 
Commission's regulations and policy guidance and the legal requirements developed by 
the courts. 

| am very encouraged by the willingness of a number of district offices to undertake 
a new approach to investigation of complex and novel cases through the use of investiga- 
tors working directly with the regional attorney and legal staff, and ! applaud the Office of 
Program Operations for encouraging these new approaches. 1 have been advised that 


such units presently exist in nine district offices, and are in the process of being developed 
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in two additional district offices.* | believe that the cases we will see coming out of these 
collaborative investigations will yield significant class cases resulting in changes in the 
workplace affecting large numbers of employees, as well as significant remediation for the 
employees who suffered from the discriminatory practices we are eliminating. 

Conciliation is another good example of the increased collaboration between en- 
forcement and legal staff. As you are aware, the direct involvement of legal staff during 
the investigation and conciliation of complex cases often results in a more compelling 
case for settlement. As part of the implementation of the NEP, the legal units have in- 
creased their level of involvement in the conciliation of charges that have been targeted 
for litigation under the NEP or LEP, including large class cases. We have seen many 
dramatic successes in conciliation as a result. These successes are not reflected in the 
Commission's litigation docket, but they nevertheless fulfill one of the NEP's primary goals: 
the voluntary resolution of disputes. As this new collaborative effort between the enforce- 
ment and legal units continues on all of these fronts, | anticipate that the Commission will 
be very pleased with the results. 

The NEP's focus on class and systemic cases requires the use of new skills for 
both attorneys and investigators. It is appropriate, therefore, that training for attorneys 
and investigators has been made a priority for this agency, and OGC and OPO have 
worked together, as Liz pointed out, to create and evaluate the training efforts that will 
occur over the life of the NEP. This summer, we collaborated to produce a three-day, 
train-the-trainer program on litigating class cases that is now being taught in the field at 
each of our legal units. OGC headquarters staff were deployed as needed to add exper- 
tise to teaching teams that was lacking in particular field offices. 

For the next year, trial skills, mediation, and discovery have been identified as 
topics on which training is needed for large numbers of legal and enforcement staff. We 
have identified as a priority a commitment to provide additional training to ensure that field 
staff -- lawyers and investigators -- recognize priority issues and develop appropriate strat- 


egies to investigate and litigate these cases. 
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Another major change in the Commission's focus is being exercised both out of 
headquarters and out of the regional legal offices: that is, a renewed outreach to the 
stakeholder community. Although our efforts are still fledgling, there have been signifi- 
cant contacts made between EEOC legal staff and advocacy groups, inclucing the plain- 
tiff bar and nonlawyer associations. Since the adoption of the NEP, the 23 field leac: units 
have undertaken approximately 120 *outreach and education" activities, a significant num- 
ber of which were solely for the purpose of sitting down with stakeholder groups to discuss 
what are the important issues for the Commission to address in that area. We are also 
actively engaged in the project to put the EEOC on the internet, and plan to make subject 
matter trial and appellate dockets available to the general public and the civil rights com- 
munity. For several years, OGC has maintained a docket of current and resolved ADA 
cases in a form easily interpretable by both legal and nonlegal advocates, and the enter- 
prising attorney who started this project built up an impressive subscription list. We have 
prepared similar lists of current litigation separated into indexed dockets of sex, race, 
national origin, and appellate cases. As soon as our internet access is completed, we will 
be able to make these documents available to interested parties in a convenient and 
timely fashion. 

We are also considering the most effective ways to distribute information, like our 
appellate briefs and our trial brief bank, to private attorneys working in the field. And we 
have been working with OCLA to coordinate press coverage of major case filings and 
decisions, and on the publication of pamphlets for employers and employees that will 
encourage improvement of workplaces through prevention and education. 

At OGC, we are constantly reminded by the urgency of the litigation process that the 
Commission needs to continue to develop effective strategies for addressing the issues 


identified in the NEP. To provide a framework for such an ongoing process within OGC, І 
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recently established a National Strategic Enforcement Committee, consisting of staff from 
various segments of OGC headquarters as well as representatives from field legal units 
throughout the country. 

| have asked this National Strategic Enforcement Committee to develop a set of 
recommendations concerning litigation strategies for addressing the most important prob- 
lems of employment discrimination today. | envision several steps to achieve this result. 
First, 1 have instructed this group to meet with various members of the civil rights and 
employment community and other stakeholder groups to tap into their vast network of 
information about the most prevalent and pressing problems of employment discrimina- 
tion today. Second, this group will review the relevant literature on employment discrimi- 
nation to see how legal scholars are analyzing the issues identified in the NEP. Finally, І 
have asked this Committee to synthesize the information it gains from both of these sources 
with the experiences of our staff in litigating these issues, and from this extensive informa- 
tion provide recommended strategies for addressing the important employment discrimi- 
nation problems identified in the NEP. 

To be effective, this. process will necessarily include working with the Office of 
Legal Counsel as well as the individual Commissioners and their staff. | envision that 
some of the recommended strategies will involve Commissioners' charges for investigat- 
ing particular issues that, for one reason or another, do not seem to generate charges in 
certain parts of the country. | am excited about the prospects that this type of information 
gathering and analysis can yield. | believe that this process will offer an effective means 
for OGC to work directly with the Office of Legal Counsel and the Commissioners and 
their staffs to ensure that we develop effective strategies to address those issues of great- 
est significance in the fight against workplace discrimination. 

The NEP has also forced OGC to redouble its efforts to provide support to field 
legal units. In the past, Litigation Management Services has primarily been an auditor of 


field legal units. | view the mandate of the NEP to require that | now use this staff to 
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provide support and technical assistance. The NEP priorities require that offices that had 
focused in the past primarily on individual cases now turn their attention to develop a 
docket that reflects the mix of strategic cases the NEP envisions. There are some offices 
have no attorneys with experience litigating class or pattern and practice cases. The 
class training | discussed earlier was developed, in part, in response to this identified 
need. Now that the Class Training has been provided, we are arranging for staff members 
of our Research and Analytic Services (or RAS) to provide further training to both attor- 
neys and investigators to address any additional class skill needs. 

Organizing our research, litigation management, and administrative and technical 
support staff under one Deputy General Counsel creates the opportunity for OGC to focus 
staff and fiscal resources on development of LEP and NEP issues. In response to a 
request from the regional attorneys, we have recently expanded the time that assistance 
from RAS is available to assist in investigations. These adjustments are made as legal 
units respond to the greater demand on their time in the investigation of NEP/LEP charges. 

The contributions of two headquarters units—Systemic Litigation Services and Appel- 
late Services—are additional key elements in this transformation of the Commission's 
litigation docket into a more strategic enforcement focus. Over the summer, the Systemic 
Litigation staff have been meeting with stakeholders as a first step in identifying cases that 
fall within the NEP. Just last week, I circulated to the Commission a proposal for filing two 
Commissioner's charges addressing the issue of mandatory arbitration as employed by 
two companies with a nationwide presence and a substantial number of affected employ- 
ees. As the NEP recognizes, the practice of requiring employees to agree, as a condition 
of employment, to arbitrate any employment discrimination claims that may later arise 
during the course of employment is quickly becoming a widespread impediment to effec- 
tive enforcement of civil rights laws. We believe that these Commissioner's charges, if 


filed, will provide a potential basis for a broad challenge to this widespread practice. 
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SLS will continue to identify issues and seek appropriate cases to litigate novel and 
complex NEP issues, and where charges do not already exist, will continue to develop 
recommendations for appropriate Commissioner's charges. | hope that you will actively 
work with us to offer your ideas on identifying specific cases for litigation by the headquar- 
ters trial prosecution unit. 

Appellate also has examined its current practices to better ensure that its limited 
resources are targeted at NEP issues. The amicus program has always had, as its goal, 
forthe Commission to participate in cases raising significant issues that have the potential 
for shaping the courts' interpretation of the statutes we enforce. The NEP provides the 
amicus program with a more defined focus for the issues on which we should address our 
limited resources. We have not, however, limited the amicus program solely to those 
issues that are expressly set forth in the NEP. We recognize, as did the Commission in 
the NEP, that other important issues will arise that were not enumerated in the Commission's 
first effort at a national enforcement plan. Thus, the Commission's appellate amicus pro- 
gram continues to review every district court decision on employment discrimination, and 
we continue to submit to the Commission recommendations to participate as an amicus in 
a wide variety of cases raising important issues. 

Appellate is also implementing an outreach program to help identify important is- 
sues and appropriate cases for amicus participation. We have had a number of contacts 
with stakeholders to explain to them our interest in cases raising NEP issues, and to 
encourage them to contact us about amicus participation in appropriate cases. | am very 
encouraged by the enthusiastic response of several stakeholders to this outreach, and we 
will continue to build on this success in the coming years. 

Part lil - The Future 

| expect that the Commission's docket, in future years, will have approximately 350 

to 400 cases at any one time. Because of the large drain of staff resources and litigation 


support funds involved in litigating very large class cases like the Westinghouse case in 
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Baltimore, the Martin Marietta case in Denver, and the Mitsubishi and Publix cases in 
Chicago and Miami, respectively, | envision that our docket will only include a small num- 
ber of giant class cases, i.e. cases with over 100 class members at any one time. How- 
ever, | anticipate that we will have a significant number of small to medium-sized class 
cases (seeking relief on behalf of from 20 to 50 beneficiaries per case). 

lalso envision that we will regularly have between 40 and 60 "premier" cases pend- 
ing in our docket. About one-third of these cases (15 to 20) will probably address issues 
in need of clarification under the Americans with Disabilities Act, because, as the newest 
of our statutes, there remain a number of issues to be resolved and clarified. The other 25 
to 40 “premier” cases will be systemic or small class cases that address egregious dis- 
crimination, or raise critical issues under the NEP or the district office's LEP. Most of 
these "premier" cases will be litigated by the field offices with support from headquarters 
staff, but a small number of them will be litigated by the headquarters Systemic Litigation 
Unit. 

We will still file some individual cases in the docket І envision for the coming years. 
Where we do file those cases, however, they will have a specific, identified purpose as 
outlined under the NEP or the individual LEPs. For instance, | have approved a number of 
individual cases over the past eight months because they involved geographic areas or 
groups which had been underserved by the Commission in the past. | have also approved 
individual cases that allege a form of discrimination the district office finds repeatedly in its 
charge inventory and believes it can address effectively through public outreach in con- 
nection with one or two well-publicized cases. In other instances, the individual case of 
discrimination is so egregious that the office simply cannot ignore it, and files the case 
simply to maintain a strong enforcement presence. | consider all of these reasons to be 
valid bases for district offices to continue filing some individual cases, and | expect that the 
Commission will continue to see some individual cases on the Commission's litigation 


docket as the regional attorneys exercise their new redelegation authority. 
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CONCLUSION 
In the end, | believe that the NEP strikes the appropriate enforcement balance 
between headquarters and the field. It permits Washington to do what it does best, which 
is focus on national and regional issues and problems, and allows the field to do what it 
does best, address local enforcement priorities quickly and with the appropriate law en- 
forcement strategy. | am confident that if we stay the course, the NEP will permit the 


Commission to realize the type and quality of enforcement that the NEP mandates. 
Notes 


1 Since the beginning of April, | have acted on 82 litigation proposals submitted by the 
field legal units. Of these, 64 (78%) fell within the General Counsel's litigation authority (I 
approved 58 and disapproved 6), and 18 (22%) were required to be submitted to the 
Commission. 

? The claims noted above total in excess of 40, because many of the lawsuits filed allege 
discrimination on more than one basis. 

з The Office of Program Operations reported just under 1,400 failed conciliations in "A" 
cases for FY 96. | understand, however, that that number also includes charges against 
public entities that must be referred to the Department of Justice for litigation, but are not 
part of the total number that the field legal units considered for litigation purposes. | am 
also told that the OPO figure counts each individual charge filed, even where a number of 
charges are filed against the same respondent. Those multiple charges are counted as 
one "case" when the legal units report the failed conciliations that they considered for 
possible litigation. 

* These units operate under different names and slightly different models, but all include 
direct and ongoing attorney consultation with investigators. Offices with these kinds of 
units include Baltimore, Charlotte, Chicago, Cleveland, Dallas, Houston, Los Angeles, 
Milwaukee, and Phoenix. The two offices in the process of developing similar units are 
Birmingham and New Orleans. 
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MEMORANDUM 

TO - Gilbert F. Casellas 
Chairman 
Paul M. Igasaki 


Vice Chairman 


Paul Steven Miller 
Commissioner 


Reginald E. Jones 
Commissioner 


FROM : Frances M. Hat С“ 


Executive Officer 
Executive Secretariat 


SUBJECT : Closed Agenda Materials 


Please include the attached memorandum from the Legal Counsel in your materials for 
(605) it was inadvertently omitted from the previously distributed materials. 


Attachment 


cc: Agenda Recipients 


Опе word redacted 
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IV. Additional Comments 


А. We do not believe that the Commission should rely on 
Anderson v. Gus Mayer Boston Store, 5 AD Cases (BNA) 673 (E.D. Tex. 
1996), to support litigation in this case. While we appreciate 
that this decision contains language according great deference to 
EEOC interpretations of the ADA, id. at 675-77, we note that the 
decision also contains language that is very problematic. For 
example, the decision states that an employer could assert and 
prove "undue hardship" as a defense to a claim of disability 
discrimination in the provision of health insurance. Id. at 
674, 684. However, as the Commission's ADA regulations indicate, 
"undue hardship" is only available as a defense to the ADA 
obligation to make reasonable accommodation. See 29 C.F.R. 
SS 1630.2(p), 1630.15(d). 


The Gus Mayer decision also suggests that an employer that 
unlawfully denies an employee equal access to its insurance plan 
can escape liability by providing that employee with comparable 
alternative insurance. 5 AD Cases (BNA) at 674, 684. In our 
opinion, however, the provision of such alternative coverage would 
only affect the remedy to which the employee may be entitled. It 
would not affect the employer's liability for the discriminatory 
denial of equal access. 


B. The District Office finds that Respondent’s admission 
that Charging Party’s son was excluded because of his disability 
constitutes direct evidence of disability discrimination. We do 
not believe that such a finding is necessary. 


The Interim Enforcement Guidance acknowledges that the ADA 
does not prohibit all disability-related health insurance actions. 
Rather, the ADA prohibits only those disability-related actions 
that are not justified by the risks and/or costs associated with 
the particular disability. Thus, the Interim Enforcement Guidance 
states that "insurance distinctions that are based on disability 
may violate the ADA," Interim Enforcement Guidance at 7, and 
Specifies that discrimination will be found if the employer is 
unable to prove that the challenged distinction is within the 
protective ambit of S 501(c), id. at 4-5. The guidance shifts the 
burden of proof to the employer without stating that an admission 
that an individual was excluded from an insurance plan because of 
a disability constitutes direct evidence of discrimination. 


We hope this Memorandum is helpful to you. If we can be of 


further assistance to you, please do not hesitate to call me or 
Associate Legal Counsel Peggy Mastroianni on extension 4637. 


Cc: Paul M. Igasaki, Vice Chairman 
Paul Steven Miller, Commissioner 
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Reginald E. Jones, Commissioner 

C. Gregory Stewart, General Counsel 

Elizabeth M. Thornton, Director, Office of Program Operations 
Frances M. Hart, Executive Officer, Executive Secretariat 
Godfrey D. Dudley, Director, Field Management Services - East 
Paula J. Choate, Director, Field Management Services - West 
W.S. Grabon, District Director, Memphis District Office 
Jeanette Leino, District Director, Seattle District Office 
Joseph Ray Terry, Regional Attorney, Memphis District Office 
A. Luis Lucero, Regional Attorney, Seattle District Office 
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ЧЕЧСЕН SV CR тл APP V өы. 
REQUEST TO CLOSE COMMISSION MEETING— 
GOVERNMENT IN THE SUNSHINE ACT 


ITEM TO 8E OISCUSSED 


GENERAL COUNSEL RECOMMENDATIONS: LITIGATION AUTHORIZATIONS 


NAME ANO AFFILIATION OF PERSONS WHO 
ATTENDED CLOSED MEETING (Please attach) 


REASONISI FOR THIS REQUEST (See EEOC Order 133, Appendix А) -FILL IN THE 
BOXIES) WITH THE APPROPRIATE EXEMPTION NUMBER(S), ATTACH AN EX9LANA- 
TION OF HOW THE SUBJECT MATTER COMES WITHIN THE EXEMPTIONS 1l I 


PART |= EXECUTIVE SECRETARIAT PARTI 


REQUEST DATES EGAL COUNSEL CERTIFICATION 
tiv AGENDA pats 


PART 111 =- COMMISSION ACTION 


OPEN CLOSED MEETING А МАМЕ ^ DATE 
Gilbert F. Casellas 
о e С CHAIRMAN 


Paul M. Igasaki 
cc m з 


VICE CHA'RMAN 


Paul Steven Miller 


Ja 


Cc E E LOI COMMISSIONER 
Reginald E. Jones 
Cc жа, CA LLL Commissioner 
LE С e COMMISSIONER 
PART IV – EXECUTIVE SECRETARIAT 


DATE INFORMATION MADE PUBLICLY AVAILABLE МАМЕ AND AFFILIATION OF ALL PERSONS EXPECTED TO ATTEND 


CLOSED MEETING (Please attach) 


EXPLANATION OF COMMISSION ACTION CLOSING MEETING ` 


Having determined that the public interest would not be servéd by 
considering this matter in open session, a majority of the entire 
membership of the.Commission voted as indicated in Part III, that 
this portion of the meeting of October 22, 1996 be closed in 
accordance with Exemption 10 of the Government in the Sunshine Act, 
5 U.S.C., Section 552b (c) (10), and Commission regulations at 29 
C.F.R., Section 1612.4(j) and 1612(a) (3). 


Frances M. Hart 
Executive Officer 
Executive Secretariat 


PART V = LITIGATION (Attach additional sheets if necessary) 


EEOC, on» 1 PREVIOUS EDITIONS OF THIS FORM IS OBSOLETE AND SHOULD NOT BE USED 
UG a2 
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Washington, DC 20507 


July 3, 1995 


Office of 
the Commissioner 
MEMORANDUM 
TO: Gilbert F. Casellas 
Chairman 
FROM: Joyce E. Tucker: 
Commissioner $% 


SUBJECT: Priority Charge Handling Procedures - Dismissal and 
Notice of Rights 


Please be advised that I have reviewed the recently prepared 
document on Priority Charge Handling Procedures and commend your 
staff for their diligent effort toward implementing the 
Commission's policy in this area. However, I would like to bring 
to your attention the fact that the directive on p.11 of this 
document appears to be inconsistent with the motion approved by 
the Commission on April 19, 1995, concerning the elimination of 
substantive "no cause" Letters of Determination (LODs). 


It is my understanding that on April 19, 1995, a majority of the 
Commission voted that substantive dismissals would be required to 
be either "cause" or "no cause", but that it would no longer be 
necessary to provide a written rationale for that finding in a 
letter of determination. In contrast the language in the 
directive states: "Based upon the Commission's investigation, the 


blish "CP ESTEN UR T 
that the respondent is in compliance with the statutes." 


As you may recall, prior to the vote on the motion to eliminate 
the requirement for substantive no cause letters, there was an 
extended discussion on the meaning and intent of the language in 
the motion pertaining to not making particularized findings. 
(Relevant portions of the transcript are attached for your 
convenience). 


At that time, I raised a concern about the effect that not 
issuing a determinative finding would have on the Fair Employment 
Practices Agencies (FEPAs) in Pennsylvania, and possibly on other 
FEPAs. I indicated that the motion would not be problematic, if 
we intended to continue to make a finding of either "cause" or 
"no cause" even if a rationale for the finding were not provided. 
However, I believe that it is crucial that EEOC make a 
determination concerning whether, on the evidence before us, 
there is or is not a violation of the statutes. 


During the course of the conversation on this issue, I 
Specifically discussed whether the motion would allow District 
Directors to say that there was "not enough evidence here to make 
a finding so we're not going to make a call at all." I raised 
this concern because such a result was recommended in the Charge 
Processing Task Force Report. (Transcript of Commission Meeting 
of April 19, 1995 at p. 65). Commissioner Silberman stated that 
that was not what this resolution was and Vice Chairman Igasaki 
indicated that that was not necessarily what was intended by this 
resolution and that a finding or determination under law would 
have to be made. 


Later in the discussion, I requested further clarification since 
it appeared to me that the motion was at variance with the 
recommendation in the report itself. I asked whether the 
resolution was about adopting the recommendation in the report 
that no finding be made. The Vice Chairman noted that that was 
not what this resolution was about. (Transcript at pp.66-67). 


The discussion closed with a statement by^Commissioner Silberman 
to clarify the intent of the motion before us. She stated, 
"[(w]hat we are voting on is that it is not necessary to have a 
rationale." Both the Vice Chairman and myself agreed, on the 
record, that this was also our understanding of the meaning of 
the motion. Thus, though I opposed the motion, it was and 
continues to be my understanding that the issue before the 
Commission was not a vote to eliminate a "no cause" finding, but 
simply a vote to eliminate the necessity of articulating a 
rationale for such a finding. А 


Again, please note that contrary to the above discussion and vote 
by the Commission, the newly issued document provides a sample 
"Dismissal and Notice of Rights" form that states, among other 
things, "The Commission issues the following determination: Based 
upon the Commission's investigation, 

c 


- No finding is made as to any other 
issues that might be construed as having been raised by the 
charge." (Priority Charge Handling Procedures, Attachment B, 
emphasis added). As indicated at p. 11 of the document, this 
language is uniform and mandatory in dismissal notices. 
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In comparison, the pertinent language provided in Volume I of the 
Compliance Manual for no cause Letters of Determination clearly 
indicates that the Commission has reached a substantive 
determination on the merits of the evidence presented and states: 
"I have determined that the evidence obtained during the 
investigation does not establish a violation of the statute." 
(EEOC Compliance Manual Volume I, Exhibit 4-F(1), emphasis 
added). 


Because the new language, by its terms, clearly indicates that 
the Commission has reached no conclusion as to whether there has 
been a violation of the statutes, it does not appear to me that 
it satisfies the Commission's vote that a "no cause" finding is 
required. 


I have noted that the Priority Charge Handling Procedures does 
provide at Attachment A, a sample "Memorandum and Recommendation 
for Dismissal/Closure" which includes a "Not Cause" box that the 
investigator can check off as the reason for the dismissal. 
However, Attachment A is an internal document for the signature 
of the Unit Supervisor and is not a document provided to the 
parties "on behalf of the Commission." Attachment A, thus, would 
not appear to satisfy the Commission's resolution to provide a 
finding indicating whether the statutes have been violated. 


Based upon the above, it would appear to me that the Commission 
Should either withdraw and revise the relevant sections of the 
Priority Charge Processing Manual or vote to modify its initial 
position. Please note, as well, that the Commission's procedural 
regulations, while not requiring a rationale, do appear to 
require a finding. The regulations state: 


Where the Commission completes its investigation of a charge 
and finds that there is not reasonable cause to believe that 
an unlawful employment practice has occurred or is 
Occurring as to all issues addressed in the determination, 
the Commission shall issue a letter of determination to all 
parties to the charge indicating the finding. The 
Commission's letter of determination shall be the final 
determination of the Commission. 


29 C.F.R. Sec. 1601.19a (in pertinent part) 


Dismissals without a cause or no cause determination are limited, 
under the regulations, to cases that are untimely filed, fail to 
State a claim or where there are other procedural bases for 
dismissal. 29 C.F.R. Sec. 1601.18 


Your observations and conclusions as to the above matter are 
requested. 


copy: Paul M. Igasaki 
Vice Chairman 


R. Gaull Silberman 
Commissioner 


Paul Steven Miller 
Commissioner 
Attachments (3): Priority Charge Handling Procedures, 
page 11 and Attachments A and B 
Compliance Manual Volume I, Exhibit 4-F(1) 


April 19, 1995, Transcript pages 60-68 


of their differences is possible. Offices will have discretion in evaluating whether settlements 
are appropriate in particular cases. As part of the exercise of this discretion, offices should 
take into careful consideration the interests of the affected parties and not simply impose 
their view of appropriate relief. At the same time, however, offices should not encourage or 
facilitate settlements simply to dispose of cases. 


The following principles will guide the settlement process: 


1. Minimum settlement terms for agreements to which ће ЕЕОС is a party аге 
set out in the model agreements in $ 15 of Vol. I, and remain in effect. 


2. Charges under investigation that do not fall within the national or local 
enforcement plans and that are in Categories A or B may be settled at any time 
by the enforcement staff, with or without consultation with legal staff, as 


appropriate. 


3. Category A charges under investigation that fall within the enforcement plans 
can be settled at any time in consultation with the Regional Attorney. This 
will assure that enforcement plans are implemented consistently and 
appropriately. 


4. Category C charges, which are appropriate for dismissal, will not be the 
subject of EEOC settlement efforts. However, staff should not stand in the 
way of parties who are interested in reaching a settlement of their dispute. 


F. DETERMINATIONS 
1. Elimination Of Substantive "No Cause" LODs 


Substantive "no cause" determinations will no longer be used. Instead, the parties 
will be informed in a short-form determination that the investigation failed to disclose a 
violation. These determinations will not include particularized factual findings, but rather 


will use the following uniform language which is included in the dismissal form approved on 
May 1, 1995, and a copy of which is attached as Attachment B: 


Based upon the Commission's investigation, the Commission is 
unable to conclude that the information obtained establishes 
violations of the statutes. This does not certify that the 
respondent is in compliance with the statutes. No finding is 
made as to any other issue that might be construed as having 
been raised by this charge. 


(revised - 6/20/95) 1 


Attachment A 


LL] o. fight to Sue (issued on Request) 
Director has certified that the investigation will not likely 


be completed within 180 days (Title VIVADA) 
f charge filing. 


Empl Attachnent B 


DISMISSAL AND NOTICE OF RIGHTS 


а 


11 On behalf of a person aggrieved whose identity is : 
Lr — € — — 
STO meis HE Arn] 


‘YOUR CHARGE IS DISMISSED FOR THE FOLLOWING REASON: 
I1 The facts you allege fail to state а claim under any of the statutes enforced by the Commission. 


I) Respondent employs less than the required number of employees. 


Your charge was not timely filed with the Commission, Le., waited too after the of the discrimination you alleged 
r i бе your charge. Because wa led ойе tine he ed ty aor eee ee trii you Мерей ө 


Г@ | Yon failed to provide requested information, failed or refused to appear or to be available for necessary interviews/conferences, or 
Otherwise refused to cooperate to the extent that the Commission has been unable to resolve your charge. You have had more than 30 
days in which to respond to our final written request. 


I1 The Commission has made reasonable efforts to locate you and has been unable to do во. You have had at least 30 days in which to 
sespond to a notice sent to your last know address. * 


{3 "The respondent has made a reasonable settlement offer which affords full relief for the harm you alleged. At least 30 days have 
‘expired since you received actual notice of this settlement offer. E 


11 The Commission issues the following determination: Based upon the Commission's investigation, the Commission is unable to conclude 
that the information obtained establishes violations of the statutes. This does not certify that the respondent is in compliance with the 
"statutes. No finding is made as to any other issues that might be construed as having been raised by this charge. 


= NOTICE OF SUIT RIGHTS — 


1 1 Tile VII and/or the Americans with Disabilities Act: This is your NOTICE OF RIGHT TO SUE, which terminates the 
Commission's processing of your charge. И you want to pursue your charge further, you have the right to sue the respondent(s) named 
in your charge in U.S. District Court. If you decide to sue, you must sue WITHIN 90 DAYS from your receipt of this Notice; 

= ">, etherwise your right to sue is lost. 

1 1 Age Discrimination in Employment Act: This is your NOTICE OF DISMISSAL OR TERMINATION, which terminates processing 

* of your charge. Jf you want to pursue your charge further, you have the right to sue the respondent(s) named in your charge in U.S. 
Deer Con. M you decide to sue, you must sue WITHIN 90 DAYS from your receipt of this Notice; otherwise, your right to 
sue 

E 1 Equal Pay Act (ЕРА): EPA suits must be brought within 2 years ( years for willful violations) of the alleged EPA underpayment. 


1 certify that this notice was mailed on the date set out below. 


On behalf of the Commission 
Baie Malledy —— — — See 
‘Enclosures 
‘Information Sheet 
Copy of Charge 
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60 

CHAIRMAN CASELLAS: The motion carries 
unanimously. 

VICE CHAIRMAN IGASAKI: Thank you. 

Number four, that the Commission eliminates 
the substantive no cause letter of determination in 
cases where the appropriate investigation of the charge 
has not established reasonable cause to believe that 
discrimination has occurred. Such charges should be 
dismissed without particularized findings. However, 
field offices are encouraged to share with charging 
parties the basis for EEOC's determination through such 
means as predetermination interviews. 

CHAIRMAN CASELLAS: Second? 

COMMISSIONER MILLER: Second. 

CHAIRMAN CASELLAS: Any discussion? 

COMMISSIONER SILBERMAN: Mr. Chairman, do | 
I understand that we are voting only on the no cause? 
I did not realize, per your conversation with 
Commissioner Tucker, that you were contemplating that we 
would do the same thing with cause determinations. 

VICE CHAIRMAN IGASAKI: Well, that was, I 


believe, the-- that's not what the resolution states 


NEAL R. GROSS 
COURT REPORTERS AND TRANSCAMERS _ 
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61 
right here. That was, I believe, part of our task force 
recommendation. | 

COMMISSIONER SILBERMAN: Well, with that in 
mind, I mean, as far as I'm concerned I would be willing 
to vote for this resolution, but I want in 20 way for 
that to implicate that I am supporting that that be seen 
as supporting the conversation that you and Commissioner 
Tucker had because I would have very serious doubts 
about the wisdom of doing that. 

COMMISSIONER TUCKER: I do have another 
comment. I would also be concerned about the wisdom of 
doing one and not the other. But since that's not the 
issue that we're dealing with, let me just add this, 
that in terms of the impact of this action, Commission 
action on the FEPAs, there are certain FEPAs who cannot 
dismiss their cases based on a no determination finding 
of the Commission. 

I think Philadelphia has 2,000 cases that 
if we make a determination those are dual file cases 
that vill activate. They vill have to investigate those 
cases even though under the dual filing relationship 


ЖЕОС investigates what it gets, the FEPAs investigate 
NEAL R. GROSS 
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62 
what they get. If we vote on this, Philadelphia or 
Pennsylvania gets those 2,000 cases if we make that kind 
of decision. And we don't know what impact it has on 
other FEPAs, but despite that fact I still have problems 
with it. 

CHAIRMAN CASELLAS: Any further discussion? 

COMMISSIONER SILBERMAN: Mr. Chairman, 
could we postpone this particular resolution and await 
Commissioner Tucker's report and look further into what 
the implications of it may be? Because, it seems to me 
that it is not pivotal enough to what we want to do 
today to put our feet in stone, as it were, on an issue 
that night have further implications. 

COMMISSIONER TUCKER: That’s not in my 
report, but that's information that has been brought to 
my attention and I would think that postponing would be ` 
& good idea in light of the fact that we don't know what 
this is going to do to our sister state and local 
agencies. 

COMMISSIONER SILBERMAN: I think that that 
would be a preferable мау to handle it, given the fact 


thet, as I say, this is a — it's not a major part of 
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63 
the report. 

CHAIRMAN CASELLAS: Let me just -- can I 
ask a question about that? As it stands currently 
without this motion that's pending, if a no cause —- if 
the current substantive no cause letter of determination 
goes out in those situations where FEPAs are == ме һауе 
these dual file relationships, you're saying that the 
FEPA -- 

COMMISSIONER TUCKER: Okay. What I'm 
saying is I know this is the case for Pennsylvania. If 
the charge is dismissed without a particularized 
finding, if we don't make a finding, then they have to 
investigate those charges. So, if we don't make a no 
cause finding or cause finding, if we do something that 
doesn't say what we do, and this is the —- the motion 
says such charges should be dismissed without 
particularized findings — if we don’t make a 
determination, I know from Pennsylvania they have 2,000 
cases now that vill be reactivated. Мом they'll be here 
on Monday. You might want to ask them that question, 
but that's what they advised me. | 

CHAIRMAN CASELLAS: So I guess what I'm not 
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65 
stated was correct. So we have to give —- and I guess 
the confusion is particularized finding, me reading this 
and interpreting it as —— and let me say where that 
Comes from, because in the report ítself we discuss not 
making findings. We suggest that the district directors 
may be able to say there's not enough evidence here to 
make a finding so we're not going to make a call at all. 
Now that's contained in the report. 

COMMISSIONER SILBERMAN: That's not what 
this resolution is -- 

COMMISSIONER TUCKER: We're not saying -- 
let me ask the Vice Chairman. 

That's not what this -- or is that a part 
of -- 

VICE CHAIRMAN IGASAKI: No, that’s not 
necessarily what we're intending here. We have 
consulted fully with legal counsel on this and I’m not 
familiar with exactly what the Pennsylvania situation 
is. 

What I do know is that, as I understand it, 
we're МТЖ? to make some finding or some 


determination under law. 
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MS. VARGYAS: That is correct and I think 
the question here is the explanation for the finding, 
but this does maintain the-- 

COMMISSIONER TUCKER: So we would be — 
right — à 

MS. VARGYAS: -- statutory and regulatory 
requirements of a -- 

COMMISSIONER TUCKER: We'll be making a 
finding which is contrary to one of the recommendations 
in the report itself that we don't make a finding. 

VICE CHAIRMAN IGASAKI: Well, I think that 
there was -- we had some extensive discussions about 
this in the task force and that is why we tried to be as 
clear as we could in this resolution. The idea is that 
the law requires some form of determination and ve 
believe that's been satisfied here. 

COMMISSIONER TUCKER: Okay. But let me 
just go back here. We have a recommendation in the 
report itself which suggests that we don't — that one 
of the things that ve can do is not to make a finding at 
all, and ny understanding that we're not —— we're not 


adopting that part of — we're not going to be doing 
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CHAIRMAN CASELLAS: Okay. І wasn't sure if 
you were requesting that be postponed. 

Okay. I guess we're prepared to vote. All 
in favor of the motion, signify by saying ауе. 

(Ayes.) 

CHAIRMAN CASELLAS: Any opposed? 

COMMISSIONER TUCKER: Opposed. 

CHAIRMAN CASELLAS: Okay. Thank you. 

VICE CHAIRMAN IGASAKI: Number 5, that 
settlement efforts be encouraged at all stages of the 
administrative process and that the Commission may 
accept settlements providing substantial relief when 
evidence of record indicates a violation or appropriate 
relief at an earlier stage in the investigation. 

CHAIRMAN CASELLAS: Do I hear a second? 

COMMISSIONER MILLER: Second. 

CHAIRMAN CASELLAS: Any discussion? 

COMMISSIONER SILBERMAN: Yes. I'd like to 
ask a question. 

Vice Chairman, how do you weigh the 
dichotomy that seems to be implied in this between 


substantial and appropriate? When is each one used and 
i NEAL R. GROSS 
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MEMORANDUM 

TO : Gilbert F. Casellas 
Chairman 
Paul M. Igasaki 


Vice Chairman 


Paul Steven Miller 
Commissioner 


Reginald E. Jones 
Commissioner 


FROM  : Frances M. на ро ФО 


Executive Officer 
Executive Secretariat 


SUBJECT :  Marked-up Commission Agenda - March 11, 1997, 2:00 p.m. 
Open Session 


PRESENT: Chairman Casellas, Vice Chairman Igasaki and Commissioner Jones 


1. Announcement of Notation Vote(s) 


During the period October 19, 1996 through March 7, 1997, the 
Commission acted on 32 items by Notation Vote: 


- Approved litigation on 8 cases; 

- Disapproved litigation on 1 case; 

- Approved intervention on 2 cases; 

- Approved Resolutions Honoring: 1) Warren A. Bullock, (97- 002R); 


2) Chester F. Relyea, (97 -007R); 3) Everett Crosson, (97-010R); 4) Dorcas 
Vancil, (97-011R); 5) Andrew Lopez, (97-012R); 6) Eugene Koepp, (97- 
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013R); 7) Roscoe Jones, (97-014R); 8) Eliazar Salinas, (97-015R); 
9) William Harris Jr., (97-016R); and 10) Mary A. Pappas (97-022R); 
on their Retirement. 

- Approved the Procurement of BNA Subscriptions (97-004R); 


- Approved a Resolution Honoring Former Commissioner Joyce E. 
Tucker, (97-005R); 


- Approved a Response to the NLRB on ADA Confidentiality Issue, (97- 
006R); 


- Approved Library Subscriptions with West Publishing Corporation for 
Headquarters and Field Offices, (97-008R); 


- Approved FY 1997 State & Local FEPA Contracting Principles, (97- 
OO9R); 


- Approved FY 1997 State and Local FEPA Allocations, (97-017); 


- Approved Amicus Participation in Ward v. Ridley School District, (97- 
018R); 


- Approved Enforcement Guidance on the Effect of Representations Made 
in Applications for Benefits on the Determination of Whether a Person 
is a Qualified Individual with a Disability under the ADA, (97- 
019R); 

- Approved the April 1997 Regulatory Agenda, (97-020); 

- Approved a Revised NPRM on ADEA Waivers, (97-021R) and 

- Approved a Resolution Honoring Henry Perez, Jr., (97-023R). 

2. A. Task Force on Assessing the Priority Charge Handling System: presentation 


by Vice Chairman Igasaki 


B. Task Force on Best Employer Practices: presentation by Commissioner 
Jones 


cc: Agenda Recipients 
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RE : Commission Meeting - Closed Session 


The closed session of the Commission meeting scheduled for Tuesday, March 


11, 1997 has been canceled. 


cc: Closed Agenda Recipients 
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Executive Secretariat 


SUBJECT : Commission Meeting - March 11, 1997 - 2:00 P.M. 
FINAL AGENDA 
OPEN SESSION 


1. Announcement of Notation Vote(s) 


During the period October 19, 1996 through March 7, 1997, the 
Commission acted on 32 items by Notation Vote: 


- Approved litigation on 8 cases; 

- Disapproved litigation on 1 case; 

- Approved intervention on 2 cases; 

- Approved Resolutions Honoring: 1) Warren A. Bullock, (97- 002R); 


2) Chester F. Relyea, (97 -007R); 3) Everett Crosson, (97-010R); 4) Dorcas 
Vancil, (97-011R); 5) Andrew Lopez, (97-012R); 6) Eugene Koepp, (97- 
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AGENCY HOLDING THE MEETING: 


Equal Employment Opportunity Commission 


“FEDERAL REGISTER" CITATION OF PREVIOUS ANNOUNCEMENT 


62 FR 9430, Monday, March 3, 1997 


PREVIOUSLY ANNOUNCED TIME AND DATE OF MEETING: 


2:00 P.M. (Eastern Time) Tuesday, March 11, 1997 


CHANGE IN THE MEETING: 
OPEN SESSION 


Item No. 2.B. Task Force presentation on Litigation Strategy has been 
removed from the agenda 


CONTACT PERSON FOR MORE INFORMATION: 


Frances M. Hart, Executive Officer, on (202) 663-4070 


Date Frances М. Hart 
Executive Officer 


Executive Secretariat 


This Notice Issued March 3, 1997 
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013R); 7) Roscoe Jones, (97-014R); 8) Eliazar Salinas, (97-015R); 
9) William Harris Jr., (97-016R); and 10) Mary A. Pappas (97-022R); 
on their Retirement. 

Approved the Procurement of BNA Subscriptions (97-004R); 


Approved a Resolution Honoring Former Commissioner Joyce E. 
Tucker, (97-005R); 


Approved a Response to the NLRB on ADA Confidentiality Issue, (97- 
006R); 


Approved Library Subscriptions with West Publishing Corporation for 
Headquarters and Field Offices, (97-008R); 


Approved FY 1997 State & Local FEPA Contracting Principles, (97- 
0098); 


Approved FY 1997 State and Local FEPA Allocations, (97-017); 


Approved Amicus Participation in Ward v. Ridley School District, (97- 
018R); 


Approved Enforcement Guidance on the Effect of Representations Made 
in Applications for Benefits on the Determination of Whether a Person 
is a Qualified Individual with a Disability under the ADA, (97- 

019R); 

Approved the April 1997 Regulatory Agenda, (97-020); 

Approved a Revised NPRM on ADEA Waivers, (97-021R) and 


Approved a Resolution Honoring Henry Perez, Jr., (97-023R). 


Commissioners’ Presentations on recently announced Task Forces: 


A. Assessing Priority Charge Handling System, and 
B. Best Employer Practices. 


cc: Agenda Recipients 
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OPEN SESSION 


1. Announcement of Notation Votes. 


Commissioners' presentations on recently announced Task Forces: 


A. Assessing Priority Charge Handling System 
B. Best Employer Practices 
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FROM : Frances M. Hart YAY 


Executive Officer 
Executive Secretariat 


SUBJECT : Commission Meeting - March 11, 1997, 2:00 p.m. 


AGENDA 
OPEN SESSION 
1. Announcement of Notation Votes. 
2. Commissioners' presentations on recently announced Task Forces: 


A. Assessing Priority Charge Handling System 
B. Litigation Strategy 
C. Best Employer Practices 


U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Washington, DC 20507 


Billing Code: 6750-06 


Office of 


the Chairmai 


AGENCY HOLDING THE MEETING: 


Equal Employment Opportunity Commission 


DATE AND TIME: 
Tuesday, March 11, 1997, at 2:00 P.M. (Eastern Time) 
PLACE: Conference Room on the Ninth Floor of the EEOC 
Office Building, 1801 "L" Street, N.W., Washington, D.C. 20507 


STATUS: Part of the Meeting will be open to the public and part of the Meeting 
will be closed. 


MATTERS TO BE CONSIDERED: 


OPEN SESSION 
1. Announcement of Notation Votes, and 
2. Commissioners' presentations on recently announced Task Forces: 


A. Assessing Priority Charge Handling System 
B. Litigation Strategy 
C. Best Employer Practices 

CLOSED SESSION 

Litigation Authorization: General Counsel Recommendations 


NOTE: Any matter not discussed or concluded may be carried over to a later 


meeting. (In addition to publishing notices on EEOC Commission 


meetings in the Federal Register, the Commission also provides a 
recorded announcement a full week in advance on future 
Commission sessions.) Please telephone (202) 663-7100 (voice) and 
(202) 663-4074 (TTD) at any time for information on these meetings. 
CONTACT PERSON FOR MORE INFORMATION: Frances M. Hart, 
Executive Officer on (202) 663-4070. 
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Equal Employment Opportunity Commission 


"FEDERAL REGISTER" CITATION OF PREVIOUS ANNOUNCEMENT 
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2:00 P.M. (Eastern Time) Tuesday, March 11, 1997 


CHANGE IN THE MEETING: 
Closed Session 


The closed session of the meeting has been canceled. 


CONTACT PERSON FOR MORE INFORMATION: 


Frances M. Hart, Executive Officer, on (202) 663-4070 
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STATEMENT BY PRESIDING OFFICER 


A meeting of the Equal Employment Opportunity Commission was held 
on the date indicated below at the Commission Headquarters Offices, 
1801 "L" Street, N.W., Washington, D.C. in the 9th floor Conference 
Room. 


Date of Meeting. March 11, 1997 from .. 2: 


ЕСЕ OFFICER 


3/11/97 


Comments of Commissioner Reginald E. Jones 
Commission Meeting--Report of “Best” Practices Task Force 


Mr. Chairman, Mr. Vice-Chairman, Commission employees, ladies and gentlemen: 


The Chairman appointed me to head a task force to study best equal employment 
opportunity policies, programs, and practices of private sector employers. As part of its statutory 
responsibility, the Commission has an important role in facilitating voluntary compliance 
through education and training, outreach, and policy guidance. Indeed, the goal of the task force 
is to facilitate voluntary compliance in its examination of business policies, programs, and 
practices that will be useful to employers in structuring systems and policies that are consistent 
with their civil rights responsibilities, and also to be of significant assistance to smaller and 
medium-sized employers who are without professional personnel and legal staffs. Speaking for 
myself, the Commission should not necessarily be all stick. 


For the present, there are 11 members on the Task Force, including myself and a member 
of my staff. The Task Force includes a member from the Chairman's office and each 
Commissioners' office, as well as members from the Office of General Counsel, Office of Legal 
Counsel, Office of Communications and Legislative Affairs, Office of Program Operations, and 
Office of Federal Operations. A number of committees have been formed to study various 
questions--(1) Statutory or Regulatory Changes Impacting *Best" Practices--Irene Hill (Chair); 
(2) Employee/Employer Committees and *Best" Practices--Andy Imparato (Chair); and How the 
Commission can Help Employers do a Better Job--Mark Wong (Chair). Additional committees 
will be formed as needed. 


The Task Force has met once already and another meeting is scheduled for Thursday, 
March 13th. Thus far, the Task Force has been focusing on how, what, and to whom to 
communicate the Task Force's interest in best EEO policies, programs, and practices. The Task 
Force has not undertaken any discussion or evaluation of any particular employer program, 
practice, or policy. 


The task force is going to divide its study of policies, programs, and practices into six 
major groupings: (1) recruitment and hiring; (2) promotion; (3) terms and conditions; (4) 
termination; (5) alternative dispute resolution; and (6) other. The focus of "recruitment and 
hiring" will be on affirmative recruitment programs designed to create a diverse work force such 
as internships, recruitment strategies, and education and training programs used for hiring. The 
focus of "promotion" will be on programs that have eliminated barriers to the advancement of 
women, people from diverse ethnic and racial groups, and persons with disabilities. Such 
programs as mentoring, education and training for purposes of promotion, and career 
enhancement initiatives will be considered in this group. The focus of “terms and conditions" 
will include disability and religious accommodation programs, such as effective mechanisms for 
addressing reasonable accommodation requests, sexual harassment, pay equity, insurance, 
employee benefits, and work/life and family-friendly practices and policies. The focus of 
"termination" will be on such areas as retraining and placement programs for employees 
displaced by downsizing programs, nondiscriminatory early retirement programs, and insurance. 


"Alternative dispute resolution" will focus on early resolution of employment discrimination 
complaints and voluntary and effective alternative dispute resolution programs. The focus of 
"other" will embrace any other practice, program, or policy not readily identifiable in the other 
groups, such as a general EEO commitment program covering two or more of the other groups, 
networking for purposes of “recruitment and hiring” and “promotion,” and diversity training. 
For each of the groups the task force will also look at such tools as performance appraisals, 
compensation incentives, and other evaluation measures to reflect a manager's ability to set high 
standards and demonstrate progress. 


The Task Force wants to identify those practices, programs, and policies considered to be 
"best" by their users. We would like to find out as much about them as possible. For example, 
what management and employees are involved? What was the practice, program, or policy 
designed to achieve? How does the practice or policy work? Where and when is it used? How 
long has it been used? May the practice or policy be easily duplicated? Or is the practice or 
policy effective because of unique circumstances surrounding the entity and its employees? We 
also want to know the reasons why the commenter believes the practice or policy to be "best." 
We would like supporting and quantitative data about the results or effects of the practices, 
programs, or policies, including a “before” and "after" comparison. 


We welcome and encourage all stakeholders or other interested persons to address the 
Task Force. Nevertheless, the Task Force will use its own eyes and ears as well. For example, I 
was reading an article last week (March 7, 1997) in The Washington Post business section about 
a new computer network training program being conducted at one of the District of Columbia's 
public high schools (Ballou) for 23 senior class students. The article reported that suburban 
Washington technology companies donated the computers for the 3-month training and promised 
to hire all ofthe students who pass standard certification exams for the positions, at starting 
salaries of $25,000 to $30,000. The software and other teaching and student materials were 
donated by the proprietary computer network company. This program, in terms of hiring and 
recruitment, is noteworthy. If successful, it could be a model for many similar programs. I 
intend to follow this program. But I am sure there are many other programs worthy of note, and 
the Task Force intends to review as many as it can. 


A second part of our work will be to assess how the Commission can better assist entities 
in developing "best" practices, programs, and policies. We also want to consider any changes 
that may be needed in Commission operations or regulations and policy guidance that would 
better facilitate the development of “best” practices, programs, and policies. 


We want to give as many people as possible an opportunity to have input into our 
process. The Task Force intends to contact as many employers and EEO interested groups as 
possible. In addition to the traditional means of communication, such as the mail and the 
telephone, the Task Force hopes to avail itself of the Internet and EEOC BBS. In addition, I 
anticipate that there will be hearings and focus groups. 


PRIORITY CHARGE HANDLING TASK FORCE 
Comments of Vice Chair Paul M. Igasaki 
Commission Meeting -- March 11, 1997 


1. Introduction 


1 would like to begin by thanking Chairman Casellas for the opportunity 
he gave me to lead the initial Charge Processing Task Force in 1995. As you 
may recall, most of the recommendations of that task force were adopted by 
the Commission and the Chairman and led to major reforms in Commission 
charge processing. These reforms were designed to focus the Commission's 
limited resources on cases involving significant discrimination and to reduce 
the backlog of charges that have historically plagued the agency. 


The Chairman has now asked me to lead another task force on priority 
charge handling to assess how successful we have been in reforming our 
procedures and to recommend what steps need to be taken to make us even 
more effective in fighting employment discrimination. | appreciate the 
Chairman's confidence in my ability to lead this new task force. My 
experiences on the Charge Processing Task Force gave me an appreciation 
of and a special interest in the operations of our field offices and particularly 
in how our policies are implemented. 


That is the challenge of this task force -- to assess the effectiveness of 
the implementation of our Priority Charge Handling procedures and to 
recommend mid-course additions or corrections that can be made to further 
refine our procedures. We will attempt to review the different experiences 
field offices have had in implementing the Priority Charge Handling 
Procedures and in the Enforcement Plans. The 1995 Charge Processing Task 
Force recommended a National Enforcement Plan that identified priority 
issues and provided guidance for administrative and litigation enforcement. 
In addition, each district office has supplemented the NEP with a Local 
Enforcement Plan which adds to the enforcement and litigation priorities for 
that particular office. 


Managing and assessing the reforms adopted by the Commission is a 
continuing, not a periodic, process. However, due to limited agency 
resources, among other things, this ongoing assessment has not taken place. 


It is my hope that the assessment we will be doing on the Priority Charge 
Handling Task Force will benefit our field and headquarters offices by 
permitting them to gain insights regarding additional improvements we can 
make in our charge handling and case development procedures. 


It was the recommendation of the first Task Force that there be a balanced 
approach that simultaneously zeroed in on the cases that had potential for 
settlement or litigation and sorted out those cases we would not handle. We 
need to determine whether we are finding that balance, whether we are 
"clearing the deck" of our backlog and accomplishing a more focused 
enforcement program. We should be finding and pursuing cases that 
challenge pervasive and ingrained patterns of employment discrimination and 
not only bring relief to the victims of discrimination but also puts those who 
violate our anti-discrimination laws on notice that we will not tolerate such 
conduct. Major cases such as Mitsubishi Motors, Texaco and Publix make 
it clear that employment discrimination is still a major problem in our society 
that is the responsibility of both investigative and legal teams of the EEOC. 


We can always do better, and our resource limitations demand that we 
make every dollar be a effective as possible in our mission of enforcing our 
anti-discrimination laws. | think we have made a good start, but | know we 
have a long way to go. We will not make change for its own sake. We know 
that it takes time for any large organization to effectively do new things. But 
to the extent we learn what has worked best in enforcing the law, we should 
employ those lessons elsewhere. And to the extent that we have not been 
as successful, where we are not finding strong cases to settle or litigate at the 
same time that we are making adequate progress in controlling our inventory, 
we must identify the changes that are needed. 


ll. Introduction of Task Force Members 


The task force | led that created the Priority Charge Handling 
procedures benefited greatly from the broad field enforcement and litigation 
experience represented in its membership. The new task force similarly will 
include significant representation from field and headquarters staff. Key 
headquarters' offices are also represented on this task force. The following 
are members that will formally serve as part of the task force: 
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From the field: 


Thelma Taylor, District Director, Los Angeles District Office 
Cynthia Pierre, Deputy Director, Chicago District Office 

James Sacher, Regional Attorney, Houston District Office 
Robert Canino, Supervisory Trial Attorney, Dallas District Office 
Gail Kober, Enforcement Manager, Detroit District Office 

Aaron Blight, Investigator, Washington Field Office 

Lisa Clinton, Investigator, Baltimore District Office 


Representing the National Council of EEOC Locals No. 216: 


Levi Morrow, President, Local 3637 (Levi also has had considerable 
experience as an investigator) 


| should point out that Gabrielle Martin, General Counsel for the union, 
was on my initial Charge Processing Task Force and made significant 
contributions to that effort. The union is an essential player in many of the 
successes the Commission has already achieved in implementation of our 
Priority Charge Handling Procedures and 1 value, in keeping with the spirit of 
labor-management partnership, their continued participation in assembling our 
recommendations. 


From headquarters: 


Elizabeth Thornton/Linda Lawson, Office of Program Operations 
Peggy Mastroianni, Office of Legal Counsel 

Ronald Arrington, Office of General Counsel 

Representatives from each Commissioner office: 

Vicky Rovira-Gonzalez, Office of the Chairman 

Lisa Cottle & Antoinette Eates, Office of Commissioner Miller 
Cassandra Menoken, Office of Commissioner Jones 


In addition, members of my staff, Ken Morse, Jason Hegy and Mark Wong, 
Will be participating on the task force. 


While we have included a broad representation of Commission staff on 
this task force, as before, | will be seeking input from all Commission 
employees as we assess the accomplishments and shortcoming in our 
implementation of reforms including the Priority Charge Handling Procedures.. 
| know from my experience with the first task force that some of the most 
helpful recommendations were made by the Commission's front-line 
employees who were grappling with charge processing and case 
development on a day-to-day basis. 


| want to emphasize that the goal of the task force will be to determine 
how we can improve upon the success we have already had in 
implementation of our Priority Handling Procedures. We should all recognize 
that we can learn as much or more from our failures as we can our 
successes. This is not a faultfinding endeavor but a collective effort to 
improve the Commission's performance as a whole. We are looking at 
systemic strengths and weaknesses, not at the performance of specific 
offices. The Chairman and | have agreed, however, that it is essential for this 
assessment to review the particular practices in individual offices that are 
working and those that are not. 


We want to learn what can be done by the field, and headquarters, to 
improve our law enforcement activities. It is essential that we identify any 
problems we may have had, learn from them, and move on. This approach, 
1 believe, will allow for a full and frank dialogue among all Commission staff. 


lll. External Stakeholder Input 


In the first Task Force, input we received from external stakeholders 
played an essential part in the recommendations the task force made. As 
part of this task force process, we will again be seeking input from a broad 
range of external stakeholders including employer organizations, the defense 
and plaintiffs' bar, civil rights organizations, community groups and others 
affected by the Commission's actions. | encourage all that are interested to 
contact my staff with input on how the reforms are working. 


IV. Scope of Task Force's Process 


Chairman Casellas set a very broad scope for our new task force. He 
states in his February 12th charge to me that he wants this task force to 
"assess to what extent the new priority charge handling system is meeting the 
goals of the Commission and develop recommendations for any mid-course 
corrections which may be necessary to achieve effective enforcement of the 
civil rights laws." 


To effectively determine how successful our priority charge handling 
procedures have been, our task force will need to follow up on the same 
broad range of issues covered by our initial recommendations. Some of the 
key issues we will be addressing are: 


A. Charge Prioritization 


Are the Priority Charge Handling Procedures resulting in an appropriate 
level of investigation for prioritized charges? We already know that the 
process has led to a meaningful reduction of our charge inventory. We have 
gone from a backlog of 111,000 to one of only 80,000 by September 30, 
1996-- a 30% reduction. While this drop sounds promising and may suggest 
that we have had an enormous impact on our backlog, we need to ensure that 
we are properly counseling individuals about charge filing and are making 
good decisions about what charges to close. We also need to explore what 
practices have been most effective in reducing inventory, what lessons can 
be learned from our experiences and how can we improve these practices. 
Of equal importance, we also need to assess how effective these procedures 
have been in helping identify, investigate and pursue, through settlement or 
litigation, those cases likely to have a significant impact on employment 
discrimination. We need to make sure that these changes are leading us to 
focus on the strongest possible cases for the greatest enforcement effect. 


B. Investigations 
The Chairman has identified a series of investigation-related issues that 
need to be addressed by this task force. Some of the key issues are: How 


have district offices exercised their authority to conduct investigations that are 
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appropriate to a particular charge as a result of the recision of the "full 
investigation" policy? Has this change laid a foundation for improving cause 
findings, settlements/ADR and litigation? Are offices identifying priority cases 
as outlined in the NEP and respective MEPs? What obstacles exist to 
success in this area -- policy issues, training, etc.? 


C. Settlements 


The Chairman, in his charge, asks how the elimination of the "full" 
remedies policy has impacted on Commission settlements. A related issue 
that needs to be explored is why the number of settlements has dropped 
since implementation of the Priority Charge Handling Procedures and what 
this means. Again, the greatest enforcement effect must guide our 
recommendatons. 


D. Litigation 


The Chairman's charge for this task force presents several litigation- 
related issues. For example, how have the Priority Charge Handling 
Procedures impacted on the development of significant Commission 
litigation? Have they had an effect in the litigation mix (e.g., class or systemic 
cases versus cases involving only one individual)? 


E. Enforcement/Legal interaction 


The Chairman's charge to this task force asks what role should 
attorneys play in identifying cases that could result in significant litigation. 
The Chairman also asks what role investigators have played once a case is 
in litigation. He raises the question about how to improve 
attorney/investigative staff interaction. 


F. Obstacles to Effective Implementation of Priority Charge Handling 


The Chairman specifically asks the task force to review statutory, 
regulatory or procedural guidance to assess what changes might be made to 
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improve implementation of the Priority Charge Handling Procedures. 
G. Task Force Activities 


In order to fully assess the success of implementation of our Priority 
Charge Handling Procedures, there are a number of fundamental steps the 
task force will take. First, we will gather written information from field office 
and headquarters staff regarding implementation activities. Second, it will be 
necessary for task force members to visit a variety of field district, area and 
local offices to see how field offices are implementing these procedures, to 
learn what has worked well and to identify the obstacles to successful 
implementation. Local contacts with business, civil rights groups and the 
employment bar also will be pursued. 


Leading the Task Force is my responsibility, and | will ensure that 
it resolves even the most difficult questions facing us. However, as with 
any good team, the contribution of all its members is important. | encourage 
all Task Force members, and all Commission employees who want to make 
recommendations to the Task Force, to think creatively. | hope that all 
employees will "step out of their hierarchical rank or position" to make the best 
recommendations possible for additional reforms or improvements. 
Similarly, input from any outside organization interested in our work will 
be carefully considered. 


H. Performance Assessment 


Among the key recommendations of the original Charge Processing 
Task Force was the suggestion that we develop new methods of assessing 
our organizational effectiveness that will promote the most effective 
enforcement of our discrimination laws. Needless to say, one of the key 
factors in changing any organization's work is determining how outcomes are 
to be measured. The Task Force will explore these issues and how they may 
enhance our effectiveness. 


V. Overlap with Commissioner Miller's Litigation Strategy Task Force 


One of the most fundamental lessons | learned in working on the initial 
Charge Processing Task Force is that intake, investigation, settlement and 
litigation activities are all pieces of a single puzzle that must assembled 
together to gain a full understanding of the whole -- an effective law 
enforcement program. If one fails to recognize that all pieces are essential 
to the whole, one will never get the complete picture. 


A review of the Chairman's charge to my task force and to the Litigation 
Strategy Task Force led by Commissioner Miller shows that there is a 
potential for overlap in our work. My contact with offices that appear to have 
effective charge prioritization programs makes it clear that a key ingredient 
of a successful program is close cooperation between legal and enforcement 
staff. An effective litigation program is an essential component of an effective 
case identification, investigation and settlement program. 


| think that there is not or should not be a clear line between legal unit 
and enforcement units work in case development. Litigation strategy and its 
effectiveness are strongly affected by the degree to which charge prioritization 
finds appropriate cases for settlement or litigation. As a result, | will seek to 
ensure that the work of my task force and that of Commissioner Miller will be 
closely coordinated. It will be equally important that the Commission delivers 
a unified message regarding our law enforcement activities. Our effective 
field offices have used the Charge Prioritization Procedures to build a team 
that includes all field office staff. It is no less important that the Commission's 
efforts to assess enforcement and litigation activities strengthen the 
leadership shown by the field in this area. 
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MEMORANDUM 
TO Gilbert F. Casellas 
Chairman 
Paul M. Igasaki 
Vice Chairman 
Paul Steven Miller 
Commissioner 
Reginald E. Jones 
Commissioner 
FROM Frances M. настао de 
Executive Officer 
Executive Secretariat 
SUBJECT : Commission Meeting - March 11, 1997 - 2:00 P.M. 
FINAL AGENDA 
OPEN SESSION 
1. Announcement of Notation Vote(s) 


During the period October 19, 1996 through March 7, 1997, the 
Commission acted on 32 items by Notation Vote: 


Approved litigation on 8 cases; 
Disapproved litigation on 1 case; 


Approved intervention on 2 cases; 


Approved Resolutions Honoring: 1) Warren A. Bullock, (97- 002R); 
2) Chester F. Relyea, (97 -007R); 3) Everett Crosson, (97-010R); 4) Dorcas 
Vancil, (97-011R); 5) Andrew Lopez, (97-012R); 6) Eugene Koepp, (97- 


2. 
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013R); 7) Roscoe Jones, (97-014R); 8) Eliazar Salinas, (97-015R); 
9) William Harris Jr., (97-016R); and 10) Mary A. Pappas (97-022R); 
on their Retirement. 
Approved the Procurement of BNA Subscriptions (97-004R); 


Approved a Resolution Honoring Former Commissioner Joyce E. 
Tucker, (97-005R); 


Approved a Response to the NLRB on ADA Confidentiality Issue, (97- 
006R); 


Approved Library Subscriptions with West Publishing Corporation for 
Headquarters and Field Offices, (97-008R); 


Approved FY 1997 State & Local FEPA Contracting Principles, (97- 
OO9R); 


Approved FY 1997 State and Local FEPA Allocations, (97-017); 


Approved Amicus Participation in Ward v. Ridley School District, (97- 
018R); 


Approved Enforcement Guidance on the Effect of Representations Made 
in Applications for Benefits on the Determination of Whether a Person 
is a Qualified Individual with a Disability under the ADA, (97- 

019R); 

Approved the April 1997 Regulatory Agenda, (97-020); 

Approved a Revised NPRM on ADEA Waivers, (97-021R) and 


Approved a Resolution Honoring Henry Perez, Jr., (97-023R). 


Commissioners’ Presentations on recently announced Task Forces: 


A. Assessing Priority Charge Handling System, and 
B. Best Employer Practices. 


cc: Agenda Recipients 


